
GENERAL PRINCIPLES OF LAW OF CONTRA!

Example. E bought certain property from B "subject to.
.contract". I The tefms of the formal contract were agreed and eal
party signed his counterpart. E posted his counterpart but B in tl
meantime changed his mind and did not post his counterpart. He
there was no binding JX}ntractbetween the parties [Ecclesv. Brya
(l94B) Ch. 93J. , I

.Agreement to agree in future
If. the parties have not agreed upon the terms of theI'r contract hi

have made an agreemfnt to agree in futme. there is no contract. to
Wensleydale observed that "an agreement to be finally settled mu:
c'omprise al~ the teQIls ",hich the part;Aes intend to introduce into I
agreement. An agrt:r€!J1entto enter into an agreement upon terms to
afteIWards settled between the parties is a contradiction hi terms. It~
absurd to say tha

~
t a man enters into an agreement till the terms ~

~greement are settl ; until thoSe terms are settled. he is at liberty I
retire from the barg ." [Ridgewayv. Wharton. (1857) 6 H.L.C. 238J.

Examples. (a)~ actress was engaged by a theatrical company fl
a certain period. 'pne of the terms, of the agreement was that If t
play was shown in LOndon. she woUld be engag~d at a salary to
mutually agreed upon. Held, there was no contract [Loftus v Rober-
(1902) 18 T.LR 532].

(b) Montreal Gas Co. v. Vasey. (1900) A.C. 595. discussed in th
preceding Chapter.I

(c) Foley v. Classiq~ Coaches Ltd., (1934) 2 K.B. 1. discussel
earlier in this Chapter.

COMMUNlCA110N OF OFFER. ACCEPTANCE AND
REVOCATION

An offer. its acceptance and their revocation (withdrawal) to 1
comple~ must be communicattrd. When the contracting parties are face
face and negotiate in pemon. a contract comes 1rt.toexistence the morru
the offeree gives his absolute and unqualified acceptance to the propo
made by the offeror. When the parties are at a distance and tli,e offer an<
acceptance and their reyocatiQn are made through post. Le., by letter 0:
telegram. the rules contained in Sees. 3 to 5 apply. These rules are ai
follows ':

'. Mode of communication (Sec. 3)
\ . . The communJcation of offer. its acceptance and their revocation

respectively art: deemed to be made by any (a) act. or (b) omission. of the
party offering. accepting or revoking. Such act or omIssion must
.however have the effect of communicating such offer. acceptance~o.r

I: revocation. In other words. offer. acceptance or revocation may be
communicated by words spoken or written. or by conduct. Thus
.installation of a weighing machine at a public place is an offer. putting of

. ''1I'~oin in the slot ~ the machine is the acceptance of the offer. and
. switC'hing off the ~achine amounts to revocation of the offer.

When is communication complete (Sec. 4) ?
\ Communication of offerJSec. 4. para 1]. The communica,tton of an

offer is complete when it comes to' the ,knowledge of the person to wpom it
is made. . . \

c- ExamPle. A proposes. by a letter. to sella house to B at a dertain
price. The lett9r is .posted on lOth July. It reaches B on 12th July.
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\ '
The communication of the offer is complete when B receives 1
Le.. on 12th Ji..tJ.y. (

Communication of acceptance (sec. 4, para 2). The communication of
an acceptance is complete-
-' as against the .eroP°serwhen it is put into' a course oftransmirsion to' I

f¥m. so as to be out of the power of the acceptor;
as against the acceptor whJn it comes to the knowledge of the:;

proposer.
Example. B 'accepts A's proposal, in the above case, by alletter sent

by post on 13th 1llstant. The ktter reaches A on 15th instant. The
communication of the acceptance is complete. as against A. when the
letter is posted. Le.. on 13th, as against B. when the letter is received
by A Le.. on 15th. !
Communication af revocation (Sec. 4. Para 3). Revacation means

"taking back" :' recalling" or "Withdraf3:I". It'may be a revocation af
offer or acceptance. The communicatian af a revocation is 'complete- j

as againsttht person who makes it. when it is put into a course of
transmission to .the person to whom it is made. ~o as to be out of the
power of the person who makes it ;

I as against the person Ito whom it is made. when i~ comes to his
knowledge. ,.'

Examples. (a) 'A proposes. by a letter. to sell a qouse to B at a
certain ,ptice. The letter is posted on 15th ,May. It reaches B on
19th May. A revokes his offer by telegram on 18th May. The
telegram reaches B an 20th May. The revocation i~ complete as
against A when the telegram is despatched.t:~.. on 18th. It is
complete as agains) B when he receives it~Le.. 01120th. .

(b) T offered. by a letter of Qctolkr 1. to sell goods to B in New
York. B received the offer on llthand tnlmediately telegra.phed
his acceptance. On 18th. T wrote a letter revoking his ~ffer. The
letter was rec~ved by B on 20th. Held. the revocatlonwas of no
effect until it reached B. A contract was made on 11th October
when B accepted the affer [Byrne & Co. v. V:aa-~veri. (1880) 5'

I C.P.D. 344J. Lindley J. observed in this case. "Astate of mind not
notified' cannot be regarded in dealings between man and man.
and that an unc0mmunicated revocat~on is. for all practical)
purposes and in point of law. no revocation at alL"

TIme for revccation of offer ,and acceptance (Sec. 5)
TIme for revocation of propo saC (Sec 5. para 1). A proposal may be

revoked at any time before the communication of its ~cceptance is
complete as against the proposer. butIiot afterwards. '

Timefor revocation of acceptance (Sec. 5.~ara2). An acceptance ~y
be revoked at any time before the commynication of the acceptance is
complete as against the acceptor. but not afterwards. '

Example. A proposc;s by a letter sent by post to sell his house .to B.
The letter is posted on the 1st of the month. B accepts the proposal by
a letter sent by post on the 4th. The letter reaches A'on the 6th."

A may revoke, his offer at any time berote B posts his Jetter ?f
acceptance. Le.. 4th. but not afterwards.,

B ~ay revoke his acceptance at anytime before the letter of
acceptance reaches A. Le..6th;bul{:not afterwards. '

etter.
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,.1 I . I
Lpss of letter of acceptance in postal transit

t Acceptance is complete as against the offeror as soon as the letter of
atceptance is pqsted. The conttact is complete even if the letter ,of
'acceptance goes astray or is lost through an accident in the post. But in
order to bind the offeror. it is important that the letter of acceptance Is
correctly ~ddressed. sufficiently stamped and posted. If it is not correctly
addressed and sufficiently stamped. the cortununication of acceptance Is

'not complete within the meaning of Sec. 4 even if it is posted. Lord
Cottenham L.C.. in delivering the judgment in the House of Lqrds in
Dwllop v. Higgins. H849) 1 H.L.C. 381 enunciated/the principle in the
-following words: "If the letter of acceptance is poSted in due time. the
acceptor is not responsible for any casualties lIt the post office Ifthe
party accepting the offer puts his letter into post on the correct day. has he
not done everything he was bound tQJdo? How can he be respopsible for
that over which he has no ~ontrol ?" I

J " . \ I
Contracts over telephone or telex or oral communication. I

Modern business is mostly done through teleP90ne or: telex. A
contract by telephone. or telex has the same effect as an oral ~greement
entered into between .the parties when they are face t6 face. But the offeret~
must make sure that his acceptance is properly received. Le.. h~ard and
understood by the offeror [Kanhaiyalal v. Dtneshwara Chandra, A.I.R
(1959) M.P. 234]. ~ I

~ample. A makes an offer to B across a river or a courtyard. B
shout;s back accepting A's offer. but A does not hear Ss reply as it wa~
drowned by an aircraft flying overhead. There' is no contract at that
moment. 1f B ~shes to make a contract. he must wait till the aircraft
is gone and then shout back his acceptance so that A can hear what B
sayS. Until A hears Bs Teply. th~re is no contrltct.
An example given in Entor~ v. MUes Far East Corporatton. (1955) 2

, All E.R. 493 is erdigl'itenmg in this conr-ection: .
"Now take a case where two people make a contract by telephone.

Suppose. for-instance. that I make an offer to a man by telephone.
ancl..J,n the middle of his reply. the line goes 'dead' so that I do not hear
his words of ac'ceptance. There is no contract at that moment. The
other man may not know the precise momert when the lirie failed.
But ife will know that the telephone conversation was abruptly
broken off. be9use peoPle usually saYl>Omething to signify/the end of
the conversation. If hewishe8',to make a con~9; he must. therefore.
get through again so as to make sure that I heard."
The principle of the Entores case was endorsed by the Supreme Court

in Bhagwan Dass Kedia v. Gtrdharilal, A.I.R. (1966) S.C. 543.
When doesan offer ~e to an end oJ

An offer may come 'to an end by revocation or lapse. or rejection.
Revocation or lapse of offer. Sec. 6 deals with various modes of

revocation of offer. According to it. an offer fs revoked-
1. Bycommiintcatton of notice of revocation by the offeror at eny

time ~fore its -acceptance is complete as against him [Sec. 6 (1)].
Example. At an auctioh sale. A m~kes the highest bid for B's

goods. He withdraws the bid bef~re ,the fall of the h~er. The offer
has been ~evokedi before its acceptaree. .
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2. B!rlapse of time if it is not accepted within t.'1eprescribed time. iff
however. n.o time is prescribed. it lapses by the expiry of a reasonabl~
time (Sec. 6 (2)). , '

Examples. (a) Ramsgate Victoria Hotel Co. v. Monoteftore. (1866)
L.R. 1 Ex. 109. discussed earlier In this Chapter.\. I

(b) S offered to sell wool to B on Thursday apd agreed to give him
three days' time to accept. B accepted the offer on Monday. but by that
time S had sold the wool. Held. the offer had lapsed [Head v. Dtggon.
(1828) 3 M. & R. 97].
3. By non:fulftlment by the offeree of a condition precedent to

acceptance (Sec. 6 (3)).
Example. S. a seller. agrees to sell certain goods subject to the

condition that B. the buyer. pays the agreed price before a certain
date. If B fails to pay the price by that date. the offer stands revoked.
4. By death or insanity of the offeror provided the offeree comes to

know of it before acceptance (Sec. 6 (4)). If he accepts an offer In ignorance
of the death or Insanity of the offeror. the acceptance is valid.

In addition to the above cases dealt with in Sec. 6. an offer is also
revoked ,..

5. IJa coW1.t!!r-offeris made to it (U.P. State Electricity Board v. Goel
Electric Stores. AI.R. (1977) All. 494. 497]. Where an offer is accepted with
some modification in the terms of the, offer or with some other condition
not forming part of the offer. such qualified acceptance amounts to a
counter-ofer.

Examples. (0 Woffered to sell a farm to Hfor £ 1.000. H offered.£
950. W refused the offer. Subsequently. H offered to purchase the
farm for £1.000. Held. there was no contract as H by offering £ 950
had rejected the orlglnal offer. The counter-offer to a proposal
amounts to its.rejection (Hydev. Wrench, (1840) 3 Beav. 334].

. (b)An offeree agreed to accept half the quantity of goods offeredpy
the offeror on the same terms and conditions as would have applied
to the full \contract. Held. there was no contract as there was a
counter-offer to the offer (Tinn v. Hoffinan. (1873) 29 L.T. 71].
6. if an offer is not accepted according to the prescribed or usual mode..

provided the offeror gives notice to the offeree within a reasonable time
that the acceptance is not according to the prescribed or usual mode. If
the offeror keeps quiet. he is deemed to hav~ accepted the acceptance (Sec.
7 (2)].

7. if the law is changeq.. An offer comes to an end if the law is changed
so as to make the contract contemplated by the offer illegal or Incapable
of performance.

. An offer can. however. be revoked subject to the following rules:
1. It can be revoked at any time before its acceptance is compl~te as

against the offeror. .
2.. Revo!=atlon takes -effectonly when it is communicated to the

offeree. '

3. If the offeror has agreed to keep his otTeropen for a certain period.
he can revoke it before the eXpiration of that petrod onIy- ./

(a) if the offer has In the meantime not been accepted. or
(b) if there is no consideration for keeping the offer open.
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Rejection of offer. An 'offeree may rejec~ the offer. Once he does thatl
he cannot subsequently accept it. Rejection of the offer may be express 1
implied.

Express rEVection. The offeree may reject the offer expressly, Le., by
words written or spoken. Express rejection is effective only when notlrp
of reje(;tion reaches the offeror. .

Implied rEVection. Rejection of the offer is implied by law-'-
(a) where the offeree makes a counter-offer [Hydev. Wrench, (1840)3

Beav. 334], or
(b) where the offeree gives a conditional accept<mce Lr~"rfonv. Norton"

discussed earlier in this Chapter).
SUMMARY
OFFER

An offer is an undertaking by the offeror to be contractually bound in the
event of a proper acceptance of the offer by the offeree. It may be rilade by express
words BEoken or written, or it may be implied when it is infeITed from the conduct
of the offeror or from the circumstances of the case. It is specifu:: when it is made to
a particular person, and generafwhen it is made to the world at large. In the
former case, it is called a specif'u:: offer: in-the latter case, it is called a general offer.

Legal rules as to offer. (1) It must be intended to create legal relations. (2) It
must be certain. (3) It must be distinguished from (a) a declaration of intention,
and (b) and invitation to make offer. (4) It must be communicated to the offeree. (5)
It must be made with a view to obtaining the assent of the offeree. (6) It must not
contain a term the non-compliance of which would amount to acceptance. (7) A
statement of price is not an offer. .

Lapse of offer. An offer lapses or comes to an end-(l) By communication of
'-potice of termb'1atlon of offer to the offeree. (2) BX lapse of the specified or
reasonable tlp1e. (3) By death or insanity of t..~e Qfferor. (4) By a counter-offer.
Counter-offer is an offer to the original offer. (5) By not being accepted according
to the prescrib'fd or usual mode. (6) By non.-fulfillment of a condition precedent.

Communication of offer, acceptance and revocation. The commu~catior.. of a
proposal (offer) is complete when it comes to the knowledge of the person to whom
it is made. . The communication of an acceptance is complete-as against. the
proposer when it is put into a course of transmission to him; so as to be out of the
power of the acceptor: as against the acceptor, when it comes to the knowledge of
the proposer. Tfie communication of a revocatCon is complete-as against the
person who makes It, when it is put into a course of transmission to the person to
whom it Is made so as to be out of the power of the person who makes it ; as against
the person to w~om it is made, when it comes to his knowledge (Sec. 4).

Special terms of offer. These must be brought to the notice of the other party
before the acceptance of the offer.. otherwise the acceptor will not be bound by sucn
terms. Where the acceptor knows that there are some special terms, and his
attention is drawn to them, he is bound by them if he accepts the offer.

Contract by telepbone or teiez. It has the same effect as an oral agreement
entered into_.between the parties when they are face to face.

I ACCEPTANCE .
,~ga1 rules as to acceptance. 1. It must be absolute and unqualified. 2. It must

be cO~unica'ted to th'c offeror. 3. It must be according to the prescribed or usual
mode. 4. It must be given within the prescribed or reasonable time. 5. It must show
an inten~on to fulfil the promise. 6.1t cannot precede an offer. 7. It must b~ given
by th~ sIlecific person to whom the offer is maae. If the offer is general. it may be
accepted by anyl person. 8. Jt must be given before the offer lapses. 9. Mental
accep(ance is no acceptance.

EfI'eJt of silence on acceptance. The acceptance of an offer cannot be impUed
from the sile~ce of the offeree unless '~e offeree has by his previous conduct
indicated thatijUs silence-means that he atXepts.
, aeptance subject to contract. An acceptance subject to ontract means that
the es do not intend to be bound until a formal contract is prepared and signed
by e~ . .
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Agreement to agree in future. If the parties have not agr~ upon the tenns of
their agreement but nave agreed to agree in future, there is no contract.

TEST QUESTIONS
I. What is an 'offer' ? When is it complete? State the rules of a valid offer.
2. Discuss briefly the law relating to communication of offer, acceptance and

revocation. When may an offer and acceptance be revoked ?
3. What essential conditions are necessary to convert a proposal into a

promise?
4. How can an offer be accepted? State briefly the rules relating to the

communication of acceptance. Can there be a tacit acceptance of an d'ffer? How
can an offer be acceptecfby acting upon it ?

,5. How and on what grounds does a proposal stand revoked? Is there any
limit in time after which revocation of a proposal cannot be made?

6. Explain what is meant by (i) lapse;. of an offer. and (ii) a counter-offer.
7. (0) Is an agreement to agree in future a contract? I

(b) 'There cannot be a contract to make a contn.ct." Comment.
Is an offer made in haste or under great emotional excitement a valid8.

offer?
'9. Illustrate how silence by the offeree may sometimes constitute an

acceptance of an offer.
10. If the letter of acceptance of an offer is lost in postal transit. is the offeror

bound by the acceptance? .

11. "An ac~ptance to be effective must be communicated to the offeror." Are
there any exceptions to this rule ?

12. Comment on the following statements :
(a)A mere mental acceptance not evidenced by words or conduct is, in the

e.rrs of the law, no acceptance.
(~Acceptance is to offer what a Ughted match is to a train of gunpowder. It

produces something which cannot be reca.lled or undone.
(c) A contract is formed when the aCt.eptor ha:: done somethirtg to signify

his 41tention to accept. not when he has made up his mind to do so.
. (el) The offer and the acceptance bring the pa,rtles together, but the law

requires some further evidence of their intention to create an oDUgation.
(e) Perfonnance of the conditions of a proposal is an acceptance of the

proposal. .
(It An agreement may be made in any manner whatsoever provided the

parties are in communication. .
(g) Wh~reas an offer is not held to be made until it is brought to the

knowledge of the offeree, acceptance .may. in certain circumstances, be held to be
made though it has not come to the knowledge of the offeror.

PRACTICAL PROBLEMS
Attempt the foDowiDg problems, giving reasons :
1. Are the following offer~ valid ?
(q A garment store gave the following advertisement in a newspaper:

"Special sale for tomorrow only. Men's Night Suits reduced from R!j. 200
to Rs. 100."

(~ P says to Q, "I will sell you a camera." P owns three different types of
cameras of various prices. I

(e) An auctioneer displays a refrigerato'r before a gathering in an auction
sale. :.

(4 A advertises in The Statesman that he would pay Rs. 200 to anyone who
finds and returns his lost dog. '

[Hint: In cases (a), (~ and (e) there is no offer. In?1¥ (d). there is a valid offer.
Any person can accept it by performing the act with knowledge of the
reward (Fitch v. Snedaker)). .

. 2. A tells B in the course of a conversation with him that he will give Rs.
10,000 to .anyone who marries his daughter with his consent. B mlfrles Ksdaughter with A's consent. Is he entitled to recover this, amDtplt ? .

[Hfnt:No, as what A tells B is a statement of thtention (Re Ffcus)).
..
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3. A seesa I'ale book displayed in a shop. It is ~belled "First Edition Rs. 15: '
A enters the shop and puts Rs. 15 on the counter and asks for the book. The book-
seller does not agree to sell saying that the real price. of the book is Rs. 150 and that
it had been marKed as Rs. 15 by mistake. Is the bookseller bound to Sell the book
fot:-Rs. 15 1 ,

[Hint: No (Pharmaceutical Society of Great Britain v. Boots C4zsh Chemlsts)J.
4. A sent a telegram to B, "will you sell your car '? Quote lowest price." B sent a

reply "Lowest price Rs. 25,000". A sent a second telegram to B, "I agree to buy your
car for Rs. 25,000." B thereafter refuses to sell. (a) Can A compel B to do so 1 (b) Is

---there a contract between A and B 1
[Hint: (a) No. (b) No (Haroey v. Facey)].
5. A sent a letter to B offering to sell his house to B. The next day, A wrote

another letter revoking his offer. Meanwhile, B had accepted A's offer by return of
post. What is B's remedy, if any, against A : (a) If A's letter of revocation reaches B
before B's letter of acceptance reaches A ; (b) If B's ~etter of acceptance is lost in the
post; (e) If B's letter of acceptance is posted an hour after the posting of A's letter of
revocation .1 .

[Hint: Tn an the three cases there is a concluded contract between A and B (i.e.,
as soon as the letter of acceptance is posted by B (See. 4)].

6. B offered to sell his house to A for Rs. 50,000. A accepted the offer by post
On the next day, A sent a telegram withdrawing the acceptance which reached-B
before the letter. (a) Is the revocation of acceptance valid 1 (b) Would ,it make any,
difference if both the letter communicating acceptance and the telegram
communicating revocation of acceptance, reach B at the same time 1 " .

[Hint: (a) Yes. (b) If A opens the telegram first (and this would be normally so 'in
case of a rational persoh) and ~s it, the acceptance stands revoked.
If he opens th~ letter first and reads it. revocation of acceptance is not
possible as the contract has already been concluded (Sec. 4)J.

7. On the 5th of a month A makes an offer to B, by a letter which reaches Bon
the 6th. On the 7th B posts his letter of acceptance. Meanwhile, on the 6th A posts a
letter to B revoking tlie offer. On seeing it B sends a telegram to A on the 8th
confirming the acceptance given througn.:\his letter of the 7th. Discuss the legal
effects of the three letters ana the telegram.

[Hint: The contract is concluded between A and B on 7th when B J>osts the letter
of act:eptance. It is assumed that the letter of A revoking offer reaches B
after B has posted the letter of acceptance. The telegram only confirms
acceptance already given (Sees. 4 and 5)J

8. A offers, by a letter, to sell a certain article to B who receives the letter the
next day. B immediately posts his letter of acceptan(.'C. The same evening A posts a
letter revoking th~ offer. A's letter of revocation and B's letter of acceptance cross
in the post. Is there a contract between A land B 1

[Hint: Yes (Sees. 4 and 5)).
9. A offers by a letter to sell his car to B for Rs. 15,000. B, at the same time,

offers by a letter to buy A's car foI' Rs. 15,000. The ~ letters cross each other in the
post Is there a concluded lcontract between A and B 1

[Hint: No (Tinn v. Hoffmann)).
10. S offers to sell B his car Rs. for 50,000. "1;standing nearby, says, "I will take

it if B does not take it." B is not interested in the car. (a) Does a contract arise
betw~en Sand T 1 (b) What will be the position if Tsays to S "Here is the money, I
take the car. " -'

[Hint: (a) No (b) S mayor may not accept Ts offer).
11. A offers to sell a house in Bombay to B for Rs. q«?,OOO. The offer is

communicated to B in Delhi by an express letter. The letter is delayed in the censor
office. Before A's letter reaches B, B receives a ,elegram from A revoking his offer.Is there a contract between A and B 1

[Hint: NQJSec. 5)]. .
12. A intends to make an offer to B and tells C about it C infonns B of the

contemplated offer but A,hfmself does not communicate the offer to B. B accepts
the offer and infonns A about the acceptance. Is there a contract between A and B 1

[Hint: NoJ. , ,
13. P advertises in a daily. newspaper that he will give a prf.z&of £.1;000 to the

first person to swim the Engl1sh.phannel and back during themo*h-of August F,
who has read the advert1sement;~ts. off from Dover on 1st August and reaches the
cOast.of France on 2nd August' OrNhat day, a,further advertisement appears in the
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,
same newspaper stating that the offer of ~prlze<h<1S been withdrawn. On 3rd
August F,rompletes the return swim to England. Can Frerover the prize?

. [Hint: Yes.The second advertisement is ineffectiveso far as F is concerned).
14. A. a merchant, sent his son, to Agra with a letter for B. an Agra merchant.

In'the letter A offered to sell to B a quantity of cloth and required B to ~ve his reply
to'a B sent away Cwithput a reply but decided later to accept A's offerby telegram.
Th,e telegram reached A before C's return. Has a vaHd contract come into
existence?

, [Hint: No. provided Atl;llorms B within a reasonable time that the acceptance
is not according to thc:.mode prescribed (Sec. 7 (2)).

15. A made an offer to SelllSome'goods to B conditional on receMng a reply by
return.-O[Post. A gave the le;!;ter,~ohis peon to post(but the peon forgot to post it
immediately and actuallv po~ted it after seven days. On receiving A's letter. B wrote
a reply. accepting the olter, and duly posted it by return of post. In the meantime,
not having heard Trom B. A sold the goOds to C. Has B any legal remedy against A ?

[Hent: There is a COntractbetween A and B (Sec. 4). But since A has ali-eady sold
the goods. B can recover damages from A). '

16; P applied for the principalship of a local college. and the-Governing Body
passed a resolution appointing fiim. After the meeting. a member of the Governing
Body privatel}' informed him of the resolution. The resolution was subsequently
rescinded. P claims damages. Will he succeed ?

[Hint: No, as private' communication is not a communication by the
Governing Body). -

17. A offered to sell his car to ~ for Rs. 60,000. B said. "I accept rour offer. Here
is Rs. 50,000 in cash and a 6O-day promissory note for the balance. Did a contact
result?

[Hint: No, as the acceptance is conditional).
18. An auctioneer advertised in a newspaper that a sale of office furh1ture

would be neld at Delhi. B. a broker of Bombay,. reached Delhi on the appointed date
and time'iBut the auctioneer withdrew all the?:furniture from the auction sale. (fbe
broker sUfs him for his loss of time and expenses. Will he succeed? '

[~int : No,(Hanis v. Nickerson»).
19. b~AugustH applied for shares in a com~. Shares we::reallotted to him.

the letter\of allo,tment was sent to the company's agent to deliver by hand to H.Before the letter.

~
was de.livered. Hwithdrew his. application. Is there 0..contract

between the com any and H? \ -
.[HInt~ No ( ational Savings BqnkAssociation.-Re, (1867) L.R: 4 Eq. 9).
20. A offers to buy Bs house ort certain terms : an answer to be giv~n within sri

weeks. B within' that time writes to A a letter purporting to acceptbuHn fact
containing a material alteration of the terms. A then withdraws his offer. B writes'
again stilf witl. 'n six: weeks correcting the error in\his first letter and acceptin~tht:
terms originally proposed by A Is there a contract between A and B ?
, [flint: No. Subsequent acceptance within the period of six: weeks will o,6t

, .result in a contract as the original offer df A has been withdrawn).
21. 'there are two distinct ~rms having the same name, one located in

GUrdasp"r, njab. and the other in Dt"lhi. D intends to make an offer td the
Gurdasp u-m, but the letter containing Vs offer is erroneously sent to the,Delhi
fu-m. T e Dtflhi fu-m. surmising that the offer was intended for: the Gurdaspur
firm. forwards the letter to it. Has the offer ~en duly copununicated?

[Hint: No, beca1!.se Delhi firm is not Vs agent and had no authority to forward'
'~k~. \

22. A/sees an art1cle marked ':Price R\lpees Twenty" in Hs shop. He offers B Rs.
20 for the article. p refuses to sell saying Q1.e article is I1'Ot fo~,saki. Advise A. ,

[Hint: A canrl'ot force B to-sell him th~ article ~t Rs! 20. Marking of price of an
article amounts to an intitation to i offer and not an offer
(Phannaceutical Society oJ Great Britain v. Bopts Cash Chemists))

23,.,A teaches his patrot') recite an offer and then sends the parrot to B. The
bird repeats the recitation. J" this a valid offer? \

[Hint: Yes).
24. A enters a taxi and directs th,e driver to take him to a ~lub.. The driver

refuses to take ijim ~use ,the trip is 160short. What are the rights of A ?
[Hint: Thert: is a contra'ct between l4 and the taxi driver as soon as A enters the

taxi); , ' ,

..
r
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I ConsideratJif!n
i. I

. Consideration is one of the essential elements to support a contract.
Subject to certain exceptions, an agreement made without consideration
is nudum pactum (a nude contract) and is Void.

I

Qonsideration is a technical tenn used in th~ sense of quid pro quo
(t.e., something in return). When a party to an agreement I?romises to do
spmething, he must ge't "something" in retutn. This "~omething" is
defined as consideration. In the wo~ds of Pollock, "consideratton is the

price for whtch the promise of the other is bought, and the womise thus
given for value is enforceable." [Pollockon Contracts, 13th ed., p. 113). I

Example. A agrees to sell his car to B for Rs. 10\000. Car is tht
consideration for B and price i)1the &msideration for A

bEFINITION OF CONSIDERATION
\ I

In t~e English case of Currie v Misa, (1875) t.R. 10 Ex. '153,<::onsiderat!ionwas defined byLush J. as follows: ,
"A valuable considebtion in the sense of the law may consist either

in 8~me right, interest, profd or benefit accruing to one party, or some
forbearance. detriment, loss or responsibility given, suffered or
undertaken by the other." But to this definition there should beadded

I~at "the benefit accruing or the detriment sustained was. in return for a
uromise 1!iven or received."

The detinition in Currie v. Misa, in etlect:., means that consideration
must result in a benefit to the promisor, and a detriment or loss to the
promisee, or a detriment to both, e.g., A lends his bicycle to B who
promises to return it jafter, use. This results in a benefit to B'(as he gets
the use of !;he bicycle) and' a detriment to A (as he parts with his bicycle)
which is consideration to support B's promise to return the bicycle.

Justice Pat':erson defmes consideration in the following words;
"Consideratlon means.soritething whicla is of some value ip the eye of law
:.. It may be some bet,tefit to the plaintiff or some detrt.ment to the,
defendant." [Thomasv.;Thomas, (1842) 2 g.B. 851). 11,Iereare two leading
cases which explain tl1i~ point.

Abdul AziZfv. Masum~Alt, (1914) 36 All. 268. The secretary of a
Mosque Fommittee filed a.§uit to enfur£e-, a promise which the
promisor hacLmade to subscribe Rs. 500 to the re-building of a
mosque. H;eld,Y"t;hepromise was not enforceable because there was no
consideration in the sense of benefit", as "the person who made the
promise gained nothing in retum for/ the promise made", and the
'secretary of the Committee to ~hom the ~omise was made, sutTe~d
nb deteriment as nothing had ~ .done to carry out the repairs.
Hence the suit was dismissed.. ,
, Kedar Nath v. Gauri Mohamed, (1886) 14 Cal. 64. The facts of t\1is
case were almost 'similar to those of the previous - case, but the
secretary in this ctase incurred a liability on the strength of the
promise. Held, tt,le amount could be recovered, as the promise
. .~su1ted in a suffic;ierh detriment to thesecrettlry. The promise could,", .
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however, be enforced only to the extent of the liability (detriment)
incurred by the secretary. In this case, the promise, even though it
was gratuitous, became enforceable because on the faith of the
promise the secretary had incurred a detriment.
Sec. 2 (et)defines consideration as follows: "When at the desire of the

promisor, the promisee or any other person has done or abstained from
doing, or does or abstains from doing, or promises to do or to abstain
from doing, something, such act or abstinence or promise is called a
consideration for the promise."

Consideration, if we analyse this definition, may be :
(1) An act, Le., doing of something. In this sense consideration is in

an affirmative form.
Example. A promises B to guarantee payment of price of the

goods which B sells on credit to C. Here selling of goods by B to C is
consideration for A's promise.
The act must not however be one which one is under a legal duty to

perform. This point has been explained later in this Chapter.
(2) An abstinence or forbearance, i.e., abstaining or refraining from

doing something. In this sense consideration is in a negative form.
. Examples. (a) A promises B not to file a suit against him if he

pays him Rs. 500. The abstinence of A is the consideration for B's
payment.

(b) L filed a suit against T, his tenant, for possession of premises
and arrears of rent. The suit was decreed in his favour. II1jexecution,
L <,>btainedan order for attachment of movable property of T. In
consideration of T agreeing not to appeal against th~ decree L
allowed him one month's time to pay the balance of decretal amount
and vacate the premises. Held, the agreement was valid
[Gousmohoddin v. Appasahib, A.I.R. (1976) Knt. 90].
The act or abstinence which forms the consideration may be a past.

present or future one.
(3) A return promise.

Example. A agrees to sell his horse to B for Rs. 10.000. Here B's
promise to pay the sum of Rs. 10,000 is the consideration for A's
promise to sell the horse. and A's promise to sell the horse is the
consideration for B's promise to pay the sum of Rs, 10,000.

Need for consideration
The reason why the law enforces only those promises which are

made for consideration is that gratuitoUs or voluntary promises are
often made rashly and without due deliberation. The law looks with
disfavour upon an exchange of promises which would result in one of the
parties obtaining "something for nothing". It supplies no means nor
affords any remedy to compel the performance of an agreement made
without sufficient consideration. If A promises to pay B Rs. 100 for
nothing, B neither doing nor promising to do anything in return to
compensate A for his money, A's promise has no force in law. Likewise.
an offer made containing a promise not to revoke it and keep it open
does not prevent the offeror from revoking the offer ifit is not supported
by consideration [Sharad Trading Co.v. State, A.I.R. (1980) M.P. 91].

LEGAL RULES AS TO CONSIDERATION
1. It must move at the desire of the promisor. An act constituting

1

,
I
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\

consideration must have been done\at the desire or request of
promisor. If ~t is done at the instance of a third party or without t
desire of the promisor, it will not be a good consideration.

Examples. (a) A saves B's goods from fire without being asked
do so. A cannot demand payment for his services.

(b) B spent some money on the improvement of a market at
desire of the Collector of the district. In consideration of this D wh
was using the market promised to pay some money to B. Held. tht
agreement was void being without consideration as it had not move
at the desire of D (DurgaPrasad v. BaIdeo, (1880) 2 All. 221].
2. It may move from the promisee or any other person. Under

the English Law, consideration must move from the promisee (1iveddlev"
Atkinson, (1861) I B. & S. 392

.

]' Under the Indian Law, consideration maY

I

move from the promisee or any other person, i.e., even a stranger. This
means that as long as there is consideration for a promise it is
immaterial who has furnished it. But the stranger to consideration will
be able to sue only if he is a party to the contract.

Example. An old lady, by a deed of gift, made over certain
property to her daughter D, under the direction that she should pay
her aunt, P (sister of the old lady), a certain sum of money annually.
The same day D entered into an agreement with P to pay her the
agreed amount. Later, D refused to pay the amount on the plea that
no consideration had moved from P to D. Held, P was entitled to
maintain suit as consideration had moved from the old lady, sister of
P, to the daughter. D (Chinnaya v. Ramayya, (1882) 4 Mad. 137].
3. It may be an act, abstinence or forbearance or a return

promise. This has already been explained. Thus it may be noted that the
following are good considerations for a contract :

(1) Forbearance to sue. If a person who could sue another for the
enforcement of a right agrees not to pursue his claim, this constitutes a
good consideration for a promise by the other person. This results in a
benefit to the person not sued and a detriment to the person who could
sue.

Examples. (a) A borrows from B Rs. 100 at 20 per cent p.a. but
fails to pay the amount. When B is about to file a suit, A agrees to pay
a higher rate of interest. B, as a result, does not file the suit. This
forbearance on the part of B to file a suit is a sufficient consideration
and B can enforce the prom,ise by A to pay the hi~her rate of interest.

(b) D is ready to sue her husband for maintenance allowance. On
husband's agreeing to pay her a monthly allowance by way of
maintenance, she forbears to sue. Held, the wife's forbearance to sue
amounts to consideration for the husband's agreement for payment
of maintenance allowance (Debi Radha Rani v. Ram Dass, A.I.R.
(1941) Pat. 282].
(2) Compromise of a disputed f=laim. Compromise is a kind of

forbearance. As such the same principle, as discussed above, applies to
the bonaftde compromise of a disputed claim even though ultimately it
might appear that the claim was wholly unfounded. But, originally, the
claim should be reasonable and the person claiming should honestly
believe that it is a valid claim. He should also act bonaftde. If it turns out
that the claim WaS fI1volous and the claimant was not acting bonaftde,
the other party can claim compensation.

I



I~
a
a

'. .

CONSIDERATION

(3) Composition with creditors. A debtor who is financially
embarrassed may call a meeting of his creditors and request them to
accept a lesser amount in satisfaction of their debt. If the creditors agree
to it, the agreement is binding both lipon the debtor and the creditors
and this amounts to a compromise of the claims of the creditors.

4. It may be past, present or future. The words used in Sec. 2 (d)
are: "... has done or abstained from doing (past), or does or abstains from
doing (present), or promises to do or to abstain from doing (future)
something " This means consideration may be past, present or future.

(1) Past consideration. When consideration by a party for a present
promise was given in the past, Le., before the date of the promise, it is
said to be past consideration. '

Example. A renders some service to B at latter's desire. After a
month B promises to compensate A for the services rendered to him.
It is past consideration. A can recover the promised amount.
Under the English Law, past consideration is no consideration as. in

the words of Anson, it is "a mere sentiment of gratitude or honour
prompting a return for benefits received."

(2) Present or executed consideration. When consideration is given
simultaneously with promise, Le., at the time of the promise, it is said to
be present consideration. In a cash sale, for example. consideration is
present or executed.

Example. A receives Rs. 5,000 in return for which he promises to
deliver certain goods to B. The money A receives is the present
consideration for the promise he makes to deliver the goods.
(3) Future or executory consideration. When consideration from one

part:)j to the other is to pass subsequently to the making of the contract,
It is luture or executory consideration.

Example. D promises to deliver certain goods to P after a week; P
promises to pay the price after a fortnight. The promise of D is
supported by the promise of P. Consideration in this case is future or
executory.
5. It neednot be adequate. Consideration, as already explained,

means "something in return". This "something in return" need not
necessarily be equal in value to "something given". The law simply
provides that a contract should be supported by consideration. So long
as consideration exists, the Courts are not concerned as to its adequacy,
provided it is of some value. "The adequacy of the consideration is for the
parties to consider at the time of making the agreement, not for the
Court when it is sought to be enforced." (Bolton v. Madden, (1873) L. R. 9
g. B. 57). Consideration must, however, be something to which the law
attaches value though it need not be equal in value to the promise made.
The Courts do not exist t~ repair bad bargains.

Anson (The English Law oj Contract. 26th ed., p. 87) observes in this
connection: Consideration ne~d not be adequate to the promise, but it
must be of some value in the eye of the law. The Courts will not make
bargains for the parties to a suit and, if a man gets what he contracted
for, will not inquire whether it was equivalent to the promise which he
gave in return.

Examples. (a) A purchased from B an old table for Rs. 500. It would
be a difilcult. if not impossible, task for the Court to a3Certain

33
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whether the price paid was adequate or-not'or whether the table
worth the price patd.

(b) B promised to pay certain bills if H would hand over
guarantee to him. H handed over the guarantee but it tumed out to
unenforceable. Held, as B received what he had asked for there~
consideration for his P

.

romise, although guarantee was of sma1~
value'than he had supposed [Haighv. Brook6. (1839) A & E. 209). I
According to Explanation 2 to' Sec. 25, an agreement .to which'

consent of the' promisor is freely _given is not void merely "ecause
consideration is inadequate. However the inadeqJ1acy of
consideration may be taken into account by the Court in determining I
question whether the consent of the .promisor was freely given.

, Example. A agrees to sell a horse worth Rs. 10.000 for Rs. 100.
consent to agreement }V;asfreely given. The agreement is a contral
notwithstanding the inadequaCy of the consideration. But, if A saJ
that his consent was not freely given, the inadequacy of th~
considemtion is a fact which the Court sqould take into account ~
consideriI)g whether or not A's consent was freely given.

I G. It must be real and not UlUSC?ry. Although consideration need no!
be adequate, It"must be real, competent and of some value in the eyes
thellaw. There is no real consideration in the following cases:/ .

. (1) Physical .impossibility.
Examples. (a) A promises to put life into Bs dead wife should B I

him Rs. 500~ }\:s 'promise is physica1ly impossible of performance.
. (b) A chart~r party contained a clause thai a particular ship woul

sail, on a specified day. "This date had already expired when the
contract was entered into. The cbnsiderationin this case Is
physica11y impossible [HaUv. Cazenoue. (1804) 4 ~t 477).
(2) Legal impossibUity.

Example. A owes Rs. tOO to B. He promises to pay Rs. :;10to C, the
selVant df B, who in return promises to discharge A from tho debt.
This is \egally intpossible because C cannot giv~ discharge for a debt
due to B, his master [Harueyv. Gibbons. (1675) 2 Lev. 161).
(3) Uncertain chnstderQtion. . '

E.;'(amplel A engages B for doing a certain work and promises to
pay a "reasonable'~ sum. There is no recognised method of ascertain-
ing the "rea&lSnable" remuneration. The promise is unenforceable as
consideration is 1,1ncertatn.. ,

(4) RlLc.Sory constcl.eration.
I -

Example. TWo..of,thecrew of a ship deserted it half way through a
voyage. The captain thereby promised to divide the salary of the
deserters ampng the rest of the crew if-they worked the vessel home.
lJeld. t.hey could not recover the' amount as the consideration was
illusory. They were already under an 'obligation to bring the vessel
home [StUkv. Myrick. (1~09) 2 Camp. 37).
7. It must be something Which the promisor Is not already bound to

:l~. A promise to do wbat one is already bound to do. either by generaIlaw
')T under an existing contract, is not a good consideration for a new
::>romise. since it adds nothing to the pre-existing legal or contractual
obligation. Likewise. a promise to perform a public duty by a public
.se!V'lnt :3 rl')t a consideration.
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Examples. (a)A promised to pay B, who had received summons
to appear at a trial in a civil suit, a certain sum being a compen-
sation for the loss of time during his attendance. Held, the promise
was without consideration for B was under a duty imposed by law to
appear and give evidence [CoUinsv. Godefroy, (1831) 1 B. & Ad. 956].

(b) There was a promise to pay to the Vakil an additional sum if
the suit was successful. Held. the promise was void for want of
consideration. The Vakil was under a pre-existing contractual
obligation to render the best of his services under the original
contract [Ramchandra Chintaman v. Kalu Rqju. (1877) 2 Born. 302]
But where a person being already under a legal or cntractual duty to

do something undertakes to do something more than he is bound to do
under the original contract, this will be a good consideration for the
promise.

8. It must not be illegal. immoral or opposed to public policy
. (Sec. 23). The consideration given for an agreement must not be unlawful.

Where it is unlawful, the Courts do not allow an action on the agreement.
This point is explained in detail in the Chapter on "Legality of Object".

STRANGER TO CONTRACT
It is a general rule of law that only parties to a contract may sue and

be sued on that contract. This rule is known as the doctrine of p:ivity of
contract. "Privity of contract" means relationship subsisting between
the parties who have entered into contractual obligations. It implies a
mutuality of will and creates a legal bond or tie between the parties to a
contract.

There are two consequences of the doctrine of privity of contract:
(1) A person who is not a partly to a contract capnot sue upon it even

though the contract is for his benefit and he provided cQn.~i4eration.
(2) A contract cannot confer rights or impose obligations arising

under it on any person other than the parties to it. Thus, if there is a
contract between A and B, C cannot enforce it.

Example. S bought tyres from the Dunlop Rubber Co. and sold
them to D, a sub-dealer, who agreed with S not to sell these tyres
below Dunlop's list price and to pay the Dunlop Co. £ 5 as damages
on every tyre D undersold. D sold two tyres at less than the list price
and thereupon the Dunlop Co. sued him for the breach. Held, the
Dunlop Co. could not maintain the suit as it was a stranger to the
contract [Dunlop Pneumatic Tyre Co. Ltd. v. Selfridge & Co. Ltd.,
(1915)A C. 847).
Exceptions. The following are the exceptions t ~the rule that "a

stranger to a contract cannot sue" : i
(1) A trust or charge. A person (called beneficiary) JA-whose fa.'our a

trust or other interest in some specific immovable property has been
created can enforce it even though he is not a party to the contract
[Madhu Trading Co. v. Union of India & Others, A I. R. (1979) NOC 47
(Delhi)].

Examples (a) A agrees to transfer certain properties to be held
by Tin trust for the benefit of B. B can enforce the agreement (Le., the
trust) even though he is not a party to the agreement [M.K. Rap~i vi.
John. ALR. (1965) Rer. 203]. '
(b) A husband who was separated from his wife executed a

separation deed by which he promised to pay to the trustees all
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expenses for the maintenance of his wife. Held. the agreel
created a trust in favour of the wife and could be enforced (Gun
Gandy, (1884) 30 Ch. D. 57J. -

(e)A had a son SA and B had a daughter DB. A agreed with B
in consideration of the marriage of DB with SA, he (A) would pay
DB, his daughter-in-law, an allowance of Rs. 500 a month
perpetuity. He created a charge on certain properties forI
payment and conferred power on DB to enforce it. Held, DB, althOl
no party to the agreement, was clearly entitled to recover the am
of the allowance (KhwaJa Mohd. Khan v. Hussani Begum. (1910)
All. 41OJ.
(2) Marriage settlement, Partition or other family arrangemel

When an arrangement is made in connection with marriage, partition
other family arrangements and a provision is made for the benefit 0'
person, he may sue although he is not a party to the agreement.

Examples. (a) Two brothers. on a partition of joint propert\!
agreed to invest in equal shares a certain sum of money for t
maintenance of their mother. Held, she was entitled to require h

~

sons to make the investment (Shuppu Ammal v. Subramaniya
(1910) 33 Mad. 2J.

(b) Js wife deserted him because of his ill treatment. J entere
'into an agreement with his father-in-law to treat her properly (
else pay her monthly maintenance. Subsequently she was again 11
treated and also driven out. Held, she was entitled to enforce tI
promise made by J to her father (Daropti v. Jaspat-Rai, (1905) pd
171J. 'I

(e)A mother agreed to pay to her younger son in the event of th
failure by the elder son to pay to the younger son the amount whicl
fell short of the younger son's share in the assets left by their fathe
The agreement was made to purchase peace for the family. Held,
was a valid family arrangement creating liability of moth
[Commissioner of Wealth Taxv. Vyayaba. A.I.R. (1979) S.C. 982).
(3(Aeknowledgement or estoppel. Where the promisor by hi'

conduct, acknowledges or otherwise constitutes himself as an agent of
third party, a binding obligation is thereby Incurred by him towards th
third party.

Example. A receives some money from T to be paid over to P. A
admits of this receipt to P. P can recover the amount from A who
shall be regarded as the agent of P.

- (4) Assignment of a contract. The assignee of rights and benefits
under a contract not involving personal skill can enforce the contrac
subject to the equities between the original parties (Krishan Lal Sadhu v.

- Promila Bala, A.I.R. (1928) CaI. 518J. Thus the holder in due course of a
negotiable instrument can realise the amount on it even though there is

, - no contract between him and the person liable to pay.
(5) Contracts entered into through an agent. The principal can

enforce the contracts entered into by his agent provided the agent acts
within the scope of his authority and in the name of the principal.

(6) Covenants running with the land. In cases of transfer of immova-
ble property, the purchaser of land with notice that the owner of the land
is bound by certain conditions or covenants created by an agreement
affecting the land shall be bound by them although he was not party to
the original agreement which contained the conditions or covenants
[Thlkv. Moxhay(1919)88 W KB 861J.

-=C'-
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mNSIDERATION
. ,

A CONTRAcr WITHOUT CONSIDEP~tION IS VOID-EXCEPllONS

The general rule is ex'[ludo pacto n()n oritur actio. Le.. an agreement
made without consideration is void. SecS: 25 and 185 dealt with th(
exceptions to this nile. In such cases the agreements are enforceable ever.
though they are made without considemtion. These cases. are :

1. Love and affection (Sec. 25 (1)) Where an agreement is expressed in
writing and registefed under the law for tpe time 1;>eingin force for tQe
registration of docUments and is made on account of natural love and
aff~ction between parties standing in a n~ar relation to each other. it is
enforceable even if~there is no consideration. In simple words, a written
and registered agreement based on natural love and !affection between
near relatives is enforceable even if it is without consideraUon [Ram Das~
v. Krtshan Dev. AI.R (1986) H:P. 9). .

Examples.'la) F, for natural love and affection, promises to give
his son, S, Rs. 1,000. Fputs his pn>:miseto S in writing ~d registerS it.
This is a contract. . c,"

(b) By a registered agreement, IV,on account of naturallove and
affection for his brother, R. promises tq discharge his debt to B. IfV
does not discharge the debt, R may discharge it and then sue V to
recover the amount [Venkataswamyv. Rangaswamy, (1903) 13 M.L.J.
428). " ), -
Nearness of relationship. however. does not necessarily imp~rtnatural love and affection.' .

Example. A Hindu husband, after referring to quarrels and
disagreement between him and his wife exec"Uted a registered
document in favour of his wife agreeing to pay her for maintenance,
but no consideration moved from the wife. Held, the agreement was
void for want of consideration (RqJlukhy v. Bhoothnath, (1900)
C.W.N. 488), as the essential requirement that the agreement is made
on ac,.count of natural love and affection between the parties was
mis~ing. - I

2. Compensation for voluntary services [Sec. 25 (2)). A promise to
compensate. wholly or in part, a persQn who has already voluntarily
done something for the promisor, is enforceable, ev~n though without
consideration: In stInple words. a promise to pay for a past voluntary
service is binding. .

Exantples. (a) A fif,ldsBs purse and gives it to him. a promises to
give A.Rs. 50. This is a contract. \

(b)A supports Bs infant son. B promises to pay A's expenses in so
doing. This is a contract. ~

(c)A says to B, "At the risk'ofyour life you saved me from a serious
accident. I promise to pay you Rs. 1,000." There is a contract between
AandR. -,
3. Promise to pay a time-barred debt [Sec. 25 (3)].\ AprQmise 'by a'

debtor, to pay a time-barred debt is enforceable provided it Is mad~ In
writing and Is sigl1ed by the debtor or by his agent generally or specially
authorfsed in that behalf. The promise may be to pay the whole or arly
part of 'the debt. The debt mysl be such "of which the creditor might have
enforced payment but for th~ law for the liIrJtation of suits". .

A debt is barr~ by limitatioD:'if it :remains 'Wpaid or unclaimed fer a
perIod of three years. Such a debt becomes legally irrecoverable.
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Example. D owes C Rs. 1,000 but the debt is barred byi
Umitation Act. D signs a wrttten promise to pay C Rs. 500 on acCO!
of the debt. Thisis a contract.
4. Cqritpleted gift (Expl. 1 to Sef. 25). The rule "No consideration.

contract". does not apply to completp.d gifts. According to Expl. 1 to~
25, nothing ln Sec. 25 shall at1'ect Ute validity, as be~een the donor
don~, of any gift actually made.

~. Agency (Sec. 185). No consideration is necessary to cr~ate
ageqcy. J

- 6. Cha~al:?le subscription where the promisee on the strength of
proqllse m*es commitments,J.e.. changes his position to his detrim
Refer to Kedar Nath v. qayrt Mohamed discussed earlier in this Chapter

j
, SUMMARY

( Consideration means something in return. It is the price for which
promise of th~ other is bought. It must result in a benefit to the prormsor and/orl
detriment to the promisee or both. Sec. 2 (d) defines It as follows: "When at
desire. of the plpmisor, the promisee or any oilier person has done or absta
from doing, or does or abstains from doing something. such act or abstinence
promise is called a consJdeJ1!.tion for the promise."

Legal rules 88 to consideration. 1. IUs essential to support every-contract. 2.
must move at the desire of the promisor. 3. It may move from the promisee or 8J
other person. 4. It may be past, presen~ or future. 5. It need not be adequate. 6.
must be real and not lllusory. 7. It must not be something which the promisor
already legally or contradually bound to do. 8. It must not be illegal, immoral
opposed to public policy.

Stranger to contract. The gc:neral rul
.

e is that a stranger to a contract can
sue. But nemay sue where-{l] a trust or charge is created in some spec
immovable property in favour of ,him; (2) .a provision is made in a rnarr!agl
settlement, ttartition or family arrangement for hisl benefit: (3) there is at
acknowledgement of a liability by tne 'promisor or the promisor constitute
himself as agent: (4) he is the assignee of rights and beqefits under a contract nol
involving personal skill : (5) he enters into a contract through an agent: and (6
there are covenants running with the lanq. I t-

An agreement made without consideration i. void (Sec. 25). The following
the exceptions to,thlfs rule, t.e.. no consideration ls.reqUlred in case of (1) a wrll
and registered agreement based on natural love ana affection between parties'
standing in a near re~tlon to each other [Sec. 25 (I))!; (2)A promise to com~~
wholly or in part, a r. erson who has already voluntarily done something for the
promisor [~c. 25(2) ~ (3) alpromise by a debtor to pay a tlme-barred debt if it Is
~de in writing and is signed by the debtor or by his agent [Sec. 25 (3) : (4) an
agency {Sec. 185) : (5)a -cOmpletedgift (Expl. 1 to Sec. 25).

TEST QuEsTIONS
. 1. Define constpetatlGn. Why Is it essential in a contract? What are the legal

rules regaI?ling corisiderafton ?
2. Give some instances of consideration, other than the payment of money,

sufficient t6 support a contract.
. 3. Define consideration and polqt out the salient features of the term

'consideration' .as de.fined In the Indian Contract Act.

'4. Dlscus~ .types of cOllslderation. What will happen if consideration Is I
miSsing In an agreement?

5. Explain consideration as an element of a valid contract and discuss the
effect of (0 total absence, a."lq (to inadequacy, of consideratiqn.. . . \

6. "hlsufficiency of consideratfon is immaterial; but an agreement withoutconsideration is VOid." Comment.
7. Will you regard'die following"as ~ nsidc;

.

ratl on to suppo~ a contract:
(II)Forbearance to sue: (ij, Compro~ of dlS uted cbllins ; and(cJ Perfonnance of a
prr-exlstlnglegal and/or contractual ob . n. .

8. "Acontract withOutconsideration ta void.. Comment. --
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9. ExplBin Ute term 'consideration' and state -the exceptions to the rule : "No
considerat,'ion, no contract." ' .

10. "Aman cannot acqufre rights under a contract to which he is not a party."
Discuss. Are there any exceptions to this rule? ,

11. "A stranger to a contract cannot sue." Are'there any exceptions to this
rule?

12. Consider the doctrine of privity of contract and give an account of the
exceptions to the doctrine.

PRACTICALPROBLEMS
Attempt the foDowiDgproblems, giving l'e880D8:
1. A promises a subscription of~. 10,000 to the Natiorlal Defence Fund. He

does not pay. Is there any legal remecly against hUD.?
(Hint: No (Abdul Azfzv. MaswnAlQ). I
2. Can A recover in the following cases ?
(a) B gets into difficulties while swin\ming In the river Ganga and cries for

help.- A hears the Cl}',removes his coat and di\'es into water and rescues B. B, who
is full of gratitud~. promises to pay A Rs. 200 but fails to do 'so. "

\
(b) B writes to A. "At the risk of your own life, you saved me from a serious

motor accident. I promise to pay you Rs. 1,000."
(e)While B is away on holiday, a storm d,amages the roof of 13'shouse, and brs

neighbour, A. carries out the necessary repairs. On hi" return, B promises to pay-A
Rs. 200 for the work done and'materials supplied.

) (d)A finds 13'spurse and gives i~ to him. B promises A

t
give him Rs. .100.

(e) {l. who is 13's friend, seeks the help of a ,few person in, putting down a fire in
Bs house. B promises to give A Rs. 100 for his timely help. .

(Hint: Yes. A can recover the-amount from Bin all the cases (Sec. 25 (2)).

3. A owes B Rs. 1,000 but the debt is baITed by lJmitation~ A gives a letter to B

agreeing to pay him Rs. 500 C;-,accdunt of the debt. Is this a valjd agreeint? -
(Hint: Yes (Sec. 25 (3)).

4. A. being in dire need of money, sells his new car purchased two rhop,ths agO ,
at a cost ofRs. 1,72,000 for Rs; 11,000. Afterwards A seeks to set aside the,contract
on the ground of inadequacy of consideration. Will he succeed? '

(Hint: No ). '

5. A. Band C enter into a contract under which A promises both Band C that If B
will dig A's garden. he (AI will give Rs. 50to C. Can C compel. A to pay tbe money on
Bs digging A's garden accorcl,trig to the terms of the contract? Give reasons.

(Hint:Y~). .

16. A's uricle in a sudden display of generosity promises him a watch as a gift on
Ips ,next ~lrthday. If the uncle fuils to. gi~, the ,watch" can A do anyt:b1ng aOOuHt
legally, ?

(Hi1#;~No ). -

7. A. scaffoldingleI1 down ~ntns neigljbour, R who W84 injqred. B threatened
to OJ:1nJt$11it .against A unless the.laUer pmd him Rs. 500 within ren days as
compeuSation lor his injUrIes. .l\-Promisedbut later refused to pay, c~g that
there was no consideratfon fot'his promise. Can B recover the lUJIlOunt ?

{Hint: yes )

8. A Muslim lady sued her fat,her-in-Iaw to recover arrears of allowance
payable to. her by him un(ier. an agreement between him and her own father in
consid~t1on of her marriage. Will she succeed?

9. A's car breaks (iown'n G.T. Road. He asks B. a passing motoriSt, to fuwtne
cai.' to the nearest garage. b tows the car and in return A promises to pay B at the:
garage Rs: 200 as payment for his trouble. Is A bound by Dis promise?

(Hint: Yes (See. 25 (2)).

- 10. A agrees for a sum of'lis. 5.00,000 to construct for B a buildfng. acooJ;dingto ';
plans and specifications. Wh~ A has completed half the work he threatens. to

~9


